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When John Donaldson Voelker, a Michigan Supreme Court
justice from December 31, 1956, to January 2, 1960, resigned from
the court, he wrote to Governor G. Mennen Williams: "While there
are doubtless many others who in my place can write my opinions,
for better or worse I'm afraid there are none who can write my
books."' Justice Voelker would get little argument about the books.
The public knows him as Robert Traver, the author of Anatomy of
a Murder, "almost universally regarded as one of the classic court-
room novels," 2 and ten other books.

But no one could write his opinions, either. Justice Voelker wrote
about 100 opinions, many of them gems of a down-to-earth,
uniquely American style of writing.3 Even in the dullest of his opin-
ions, we find surprising turns of phrase - the jury in an action
involving an injury at a gristmill, for example, became "that great
American grain grinder of truth. "4 This article examines one of those

Ltr. from John D. Voelker to Hon. G. Mennen Williams, Governor of Michigan 4

(Nov. 17, 1959) (copy on file in the Voelker Papers, Northern Michigan University
Archives and Historical Collections).

2 Jon L. Breen, Novel Verdicts: A Guide to Courtroom Fiction 212 (3d ed., Scarecrow

Press 1999).

See Jerome Frank, The Speech of Judges: A Dissenting Opinion, 29 Va. L. Rev. 625,
626-28 (1943), reprinted in 6 Scribes J. Legal Writing 97, 98-100 (1996-1997) (urg-
ing judges to write in American, not English).

4 Gleason v. Sutter, 86 N.W.2d 288, 291 (Mich. 1957).
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opinions, People v. Hildabridle.5 It made no new law; it broke no
ground in legal theory. But it's the delightful work - flaws and
all - of a master craftsman who could not confine his craft to judi-
cial writing.

In his letter to Governor Williams, Justice Voelker wrote that
he was "'pregnant with book,' a state of affairs which, with a writer,
is sometimes even more unpredictable than is a pregnancy in the
ordinary course of human biology.... When a man is bitten by the
writing bug, and the fever of a book is upon him, the disease it
seems must inevitably run its course and no miracle drug can stop
it." 6 He could not write and serve on the court because the court's
work demanded so much of his time and energy: "[S]erious writ-
ing is not only a matter of having time, important as that is, but it
also requires energy, an intense 'burning glass' brand of concentra-
tion, a climate for contemplation, and a sort of finely balanced inner
repose - none of which I seem able to achieve beyond that neces-
sary for my exacting court work."7

Much of Justice Voelker's writing for the court was, by its na-
ture, dry and humorless. Judges are admonished to shun humor
or any form of personalization in their opinions, so as to avoid
the appearance of favoritism.' Appellate opinions generally speak

92 N.W.2d 6 (Mich. 1958) (The Westlaw version of this opinion has many errors;

the reader should read either the official report at 353 Mich. 562 or the print version
of the North Western Reporter.).

6 Ltr., supra n. 1, at 1.

7 Id. at 2.

8 See, e.g.,JoyceJ. George,Judicial Opinion Writing Handbook 332 (4th ed., William
S. Hein & Co. 2000) ("[Jludicial writing is not a true creative endeavor. It is not
meant to be a vehicle for the expression of clever, witty, or entertaining ideas. Enter-
taining possible readers by the use of imagination, design, and inventiveness is not

appropriate.").
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for the court, not for the individual jurist.9 So advocacy, humor,
and style threaten objectivity and institutional consensus. Yet
Justice Voelker "chafe[d] under the imposed detachment and re-
strictions of sitting on a so-called nonpartisan court."10

In the Hildabridle opinion, Justice Voelker's urge to write and
his urge to champion a cause exploded in an opinion that is not a
paragon but a nonpareil. We study it not to learn how to write
judicial opinions, but to get a glimpse of a master writer at work.
Some of Justice Voelker's techniques may inform those of us who
merely write. But the fun of this opinion is to see the structure and
the craftsmanship behind the high dudgeon.

To aid us in this examination are two invaluable sources, both
from the writer himself. In 1967, Justice Voelker, writing as Robert
Traver, published The Jealous Mistress," a book about judicial opin-
ions as stories. The chapter Barely Victorious12 is about Hildabridle.
Furthermore, Justice Voelker's draft of the opinion, along with
some correspondence about it, survives in the archives at Northern
Michigan University. These archival documents permit us to peek
inside the writer's process, to get a sense of the care that went into
writing this opinion.

See, e.g., Ruth Bader Ginsburg, Speaking in a Judicial Voice, 67 N.Y.U. L. Rev. 1185,
1189-90 (1992).

0 Ltr., supra n. 1, at 3.

11 Robert Traver, The Jealous Mistress (Little, Brown & Co. 1967).
12 Robert Traver, Barely Victorious, in The Jealous Mistress, supra n. 11, at 79.

1' John D. Voelker, People v. Hildabridle (unpublished draft opinion) (on file in the
Voelker Papers, Northern Michigan University Archives and Historical Collec-
tions) [Hildabridle draft].
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The Case

Earl Hildabridle, Marvin Weissenborn, Harold R. Carter, and
Ruth Carter were convicted of indecent exposure after their arrests
in a police raid on a nudist camp near Battle Creek, Michigan. The
camp was out in the country, and it had operated without police
interference for 14 years. 14 The arresting officers had obtained war-
rants for three other patrons of the camp after visiting the camp
about two weeks earlier, apparently for the sole purpose of getting
enough evidence to obtain the warrants. The defendants argued on
appeal that their arrests were unlawful and that nudism did not con-
stitute indecent exposure. 5 The Michigan Supreme Court reversed
the convictions by a vote of 4-3 on the invalid arrests. 6 The court
split 3-3 on the indecent-exposure argument. 7 Justice Voelker wrote
the opinion to reverse on both issues. Justice Edwards wrote sepa-
rately to concur on the illegal search and arrests only; he did not
address the indecent-exposure issue. 8 Chief Justice John R.
Dethmers wrote to affirm on both issues. 9

That summary does not begin to express the drama evoked by
Justice Voelker's opinion to reverse.

14 Hildabridle, 92 N.W2d at 7-8 (Voelker, J.).

1- Id. at 21 (Dethmers, C.J., dissenting).

16 Id. at 20 (Voelker, J., joined by Smith and Black, JJ., Edwards, J., concurring in part).

Id. at 20 (Voelker, J., joined by Smith and Black, JJ.), 22 (Dethmers, C.J., dissenting,
joined by Carr and Kelly, JJ.).

18 Id. at 20-21 (Edwards, J., concurring in part).

" Id. at 21-22 (Dethmers, C.J., dissenting) (Justice Dethmers did not directly address

the illegality of the search, but he would affirm on all issues.).
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The Opinion: An Overview

Chief Justice Dethmers drew the assignment to write the opin-
ion, and he wrote to affirm the convictions. 0 Justice Voelker could
not agree and wrote a dissent. That dissent became the majority
opinion when Justice Edwards decided to concur on the illegal-
search issue.

Even though his opinion was now the majority, Justice Voelker
insisted that it be published as a dissent. 2' That decision determined
the style and tone of the opinion and expanded it beyond the bounds
of a majority, reached by consensus with all its attendant compro-
mise.22 This opinion blared its disdain not only for Justice Dethmers's
opinion to affirm but for all that is closed-minded and intrusive
and overreaching. Justice Voelker, later writing as Robert Traver,
described the opinion's significance:

The case.., shows how sharply men of undoubted goodwill can
differ over identical facts .... [I]t shows that the law is often what
men make it, and that even judges occasionally have hearts and
emotions by which, contrary to popular mythology, they are some-
times ruled as much as by "The Law." It shows how wide is the gulf
that can divide judges as well as other men, and that perhaps humil-
ity and compassion and a capacity for empathy figure in it some-
where. It shows that an important public issue - whether snoopers
may claim to be shocked by what they behold - can be resolved by
a soberingly narrow margin. Above all, the majority decision rec-
ognizes man's infinite capacity for folly and reaffirms the divine
right of every man to be a damned fool in his own way so long as he
does not too much bother others with his queer notions. It also

20 Traver, supra n. 12, at 82.

21 Ltr. from John D. Voelker to Hiram C. Bond, Official Reporter for the Michigan

Supreme Court (Sept. 11, 1958) (copy on file in the Voelker Papers, Northern
Michigan University Archives and Historical Collections).

22 See, e.g., Ginsburg, supra n. 9, at 1193.
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shows that there are still earnest souls in high places who would
question the exercise of that right by their nonconforming fellows.
Finally, the case shows that the battle for tolerance is eternal.23

Justice Voelker accomplished his purpose by writing the opinion
as a dissent and by ignoring the "rules" for writing appellate opin-
ions.

The rest of this article examines the opinion in some detail, not-
ing the author's use of writing style to accomplish his purposes. I
do not attempt to venture into the thicket of literary analysis of the
law. Nor do I pore over the opinion for its legal analysis (although
I touch on that in the discussion). This article is about the pleasure
of reading the work of a fine writer, who wrote in his mid-twenti-
eth-century, Bogie kind of style, even when handing down the
solemn pronouncements of the highest court in his state. As Justice
Voelker once wrote, "[E]very legal case that ever happened is es-
sentially a story, the story of aroused, pulsing, actual people fighting
each other or the state for something: for money, for property, for
power, pride, honor, love, freedom, even for life - and quite often,
one suspects, for the pure unholy joy of fighting. "24

A Note on Dissents and Style

We don't know whether Justice Voelker was influenced by the
great dissents that came before him. Among his papers is a copy of
a newspaper article about Justice Talbot Smith, his colleague and
one of the justices who urged him to apply to the governor for

23 Traver, supra n. 12, at 93.

24 Traver, The Jealous Mistress, supra n. 11, at Preface 3.
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appointment to an open seat on the court.25 The article praises
Justice Smith for "quickly [becoming] the court's chief dissenter,"
after he wrote 15 dissenting opinions in his first 16 months on the
court.26 The author relates these dissents to Justice Smith's position
as the first representative of a "new philosophy" that Democratic
Governor Williams "hoped to inject into the staid State Supreme
Court."2

1 The article noted that Justice Smith had been the only
voice of the new philosophy until the appointment of Justice
Eugene Black.28 Justices Smith and Black recruited John Voelker
to join them on the court, overcoming his initial reluctance to enter
the fray.29 So at least he had the example of his mentors on the
court, of using dissents to fight the good fight and oppose the forces
of conservatism that this "new philosophy" was attempting to over-
come.

"Dissents are the embodiment of judicial individuality.... The
dissenter wants to make a point in vivid detail, in no uncertain
terms."3 ° The power of dissent arises at least in part because the

25 Carl B. Rudow, A Great Dissenter: Michigan's Justice Talbot Smith Places Indi-

vidual First in 15 Minority Opinions, unidentified newspaper (handwritten date of
Apr. 21, 1956) (copy on file in the Voelker Papers, Northern Michigan University
Archives and Historical Collections).

26 Id.

27 Id.

28 Id.

29 See draft of letter from John D. Voelker to Eugene F. Black, marked "not sent"

(Nov. 1955) (on file in the Voelker Papers, Northern Michigan University Archives
and Historical Collections).

'o Yury Kapgan, Of Golf and Ghouls: The Prose Style oflustice Scalia, 9 Legal Writing
71, 104-05 (2003).
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dissenter need not "blunt the edges and cut off the corners" to sat-
isfy a majority." Justice Ginsburg, while still a judge of the D.C.
Circuit, noted that in writing majority opinions, "one must be sen-
sitive to the sensibilities and mindsets of one's colleagues, which
may mean avoiding certain arguments and authorities, even certain
words."3 2 Then-Judge Ginsburg encouraged appellate judges to
minimize the number of separate opinions and, in all events, to main-
tain collegiality and the court's institutional voice.3

While writing a dissent opens the door to the judge's impas-
sioned views,3 4 when that passion goes too far, it can result in "a
level of personal involvement" that pushes toward the subjective,
ultimately undermining the effectiveness of an otherwise powerful
piece of judicial writing. 5 This danger of crossing a line into parti-
sanship or favoritism supports the advice to judges that they avoid
humor.3 6 According to this view, judges should not let "anger, sat-
ire, provocation, scorn, sarcasm, ridicule, or disrespect for either of
the parties or of other decisions or their authors" creep into their
opinions. 7

But humor can enliven an opinion, helping to clarify its signifi-
cance, without being offensive to the parties. 8 Judges might use
"witty or figurative language.., to demystify the law," but never to

31 William Domnarski, In the Opinion of the Court 71-72 (U. I11. Press 1996) (quoting

Justice Holmes in 1 Holmes-Laski Letters 646-47 (Harvard U. Press 1953)).

32 Ginsburg, supra n. 9, at 1194.

33 Id.

31 See Domnarski, supra n. 31, at 71-72.

" Id. at 73-74 (commenting on Justice Blackmun's dissent in DeShaney v. Winnebago
County D.S.S., 489 U.S. 189 (1989)).

36 George, supra n. 8, at 333.

37 Id.

38 Nancy A. Wanderer, Writing Better Opinions: Communicating with Candor, Clar-

ity, and Style, 54 Me. L. Rev. 47, 67 (2002).
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demean or ridicule the parties. 9 And while some criticize narrative
in judges' opinions, others praise the use of narrative as humaniz-
ing the law.40 In Hildabridle, Justice Voelker walks the edge, ever
the storyteller, at times veering off into ridicule, while maintaining
the formalities of respect.

Those who would bar humor from judicial opinions also fear
the judge's injection of self into the statement of the court, not the
personal statement of the individual judge.41 In fact, judges are told
that "[b]y personalizing the writing, the author takes the position
of pitting his rationale against that of the losing party. The judge
becomes a substitute for the prevailing party in appearance and in
his role." 42 This personalization appears not only from an individu-
alized style, especially in humor, but in using the first-person
singular.43 According to this view, while a judge writing a separate
opinion might use the first-person singular, it should be only "to
maintain his independence from the writing majority .. .and to
avoid confusion for the reader."44

Of course, the downside of all this caution is that the resulting
judicial writing is deadly dull. Too many opinions are now written
in the homogenized style of the recently graduated, law-review-
trained law clerk.4" Yet the opinions we remember are those written

" Id. at 68-69.
40 See, e.g., Shulamit Almog, As I Read, I Weep - In Praise of Judicial Narrative, 26

Okla. City U. L. Rev. 471 (2001).
41 See, e.g., George, supra n. 8, at 333 (The judge "is writing for the court, not for

himself.").

42 Id. at 353.

43 Id. at 355 ("The judge should not speak in the obviously personal manner of the
first-person 'I'"- a stern warning the author repeats six times in three pages. Id. at
354-56.).

" Id. at 355.

4' Domnarski, supra n. 31, at 57.
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by the storytellers, by the dissenters, by the masters of style. For all
its complexity, Cardozo's writing was elegant, flowing, filled with
imagery. Recent scholarship has examined not just the legal theo-
ries but also the style of such judicial writers as Cardozo, Denning,
Scalia, Posner, and others.46 Justice Voelker deserves a place among
the best.

Whether Justice Voelker was conscious of his place as a judicial
writer remains unknown. He praised Holmes and Cardozo but
lamented the thousands of other judges "who appear to write with
their feet, whose main discernible aim seems to be to impress and
project a Socratic image rather than to illuminate, who contrive reso-
lutely to grind out long, windy, repetitive opinions aswarm with
cliches, platitudes, euphemisms, archaisms, stilted phrases, icy ab-
stractions, ponderous latinisms, 'inside' phrases, florid figures of
speech and, worst of all, a pervasive aura of murk."47 His corre-
spondence with Justices Smith and Black always comments more
on the writing in the opinions they circulated than on the analysis.
One author's description of Justice Holmes's style could have been
written about Justice Voelker's as well: "The prose of his judicial
opinions is lively, imagistic, lucid, prone to epigram or aphorism,
and, above all, brimming with self-confidence." 48

46 See, e.g., id. passim; Richard A. Posner, Cardozo: A Study in Reputation (U. Chi-
cago Press 1990); Robert E Blomquist, Playing on Words:Judge RichardA. Posner's
Appellate Opinions, 1981-82 - Ruminations on Sexy Judicial Opinion Style During
an Extraordinary Rookie Season, 68 U. Cin. L. Rev. 651 (2000); Brady Coleman,
Lord Denning & Justice Cardozo: The Judge as Poet-Philosopher, 32 Rutgers L.J.
485 (2001); Kapgan, supra n. 30; N.O. Stockmeyer, Jr., Beloved Are the Storytellers,
18 Thomas M. Cooley L. Rev. 1 (2001).

4' Robert Traver, The Dictionary and Jim Darneal, in The Jealous Mistress, supra n. 11,

at 99.
48 Domnarski, supra n. 31, at 63.

2005-2006



So with this background, we ask the same question that Robert
Traver asked of his alter ego: what is the significance of the opinion
in Hildabridle?

A Journey Through the Opinion

A. The Opening

With one significant diversion, the opinion starts like a stan-
dard-issue model, straight out of Judicial Opinion-Writing 101. 4

1

But that diversion is a doozy. This majority opinion begins with a
one-sentence paragraph: "I dissent." Reminiscent of Emile Zola's
"J'accuse!," 0 the opening rings with indignation and foreshadows
the later crescendo to outraged judicial righteousness. The tone
established with the first two words places this opinion squarely in
the tradition of impassioned dissents.

But this ringing opening is followed by the calmer, ordinary
beginning that we would find in the first few paragraphs of any
opinion. Justice Voelker begins the body of the discussion by sum-
marizing his holdings on the two major issues: "I dissent and vote
to reverse and discharge these defendants for 2 reasons: first, be-
cause there was a total lack of proof (let alone proof beyond a
reasonable doubt) of their guilt; second, because their conviction
was the result of the use of evidence obtained by an illegal search.""'

49 See, e.g., Wanderer, supra n. 38, at 55-56.

50 See, e.g., Donald E. Wilkes, Jr., "J'Accuse... !" Emile Zola, Alfred Dreyfus, and
the Greatest Newspaper Article in History, Flagpole Magazine 12 (Feb. 11, 1998)
(available at http://www.law.uga.edu/academics/profiles/dwilkes-more/his9_
jaccuse.html).

5 Hildabridle, 92 N.W.2d at 7.
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Actually, Justice Voelker reversed the order of the discussion,
addressing the search issue first. Also, the issue he states first is not
the one he develops later: although he eventually brings it around
to an issue of proof, the deep issue 2 is whether private social nud-
ism constitutes indecent exposure under Michigan's statute. But the
invalidity of the search is the foundation for the rest of the opinion,
and Justice Voelker saw the two issues as inseparable. In any event,
he tells the reader right at the beginning where he is headed.

After citing the statute under which the defendants were con-
victed, Justice Voelker states four paragraphs of facts to Justice
Dethmers's one.53 Although this statement is relatively free of emo-
tionally charged words, Justice Voelker effectively uses details to
paint a much different picture from the rather disturbing image the
reader is left with from Justice Dethmers's brief summary. Justice
Dethmers describes adults exposing themselves to young girls and
the young girls, in turn, standing naked in front of a 17-year-old
boy.54 In contrast, Justice Voelker describes an ordinary day at a
camp: "Except for the fact that they were entirely unclothed they
might have been any group of people enjoying a rural weekend
outing.""

52 See Joseph Kimble, First Things First: The Lost Art of Summarizing, in Lifting the

Fog of Legalese: Essays on Plain Language 73, 74-81 (Carolina Academic Press

2006).

Hildabridle, 92 N.W.2d at 7-8 (Voelker, J.), 21 (Dethmers, C.J., dissenting).

Id. at 21 (Dethmers, C.J., dissenting) ("Included were the defendants, adults, and
also four girls then 8, 10, 11 and 12 years of age, respectively, and a 17-year-old boy,
before whom the four defendants stood nude with private parts exposed." For the
rest of Justice Dethmers's paragraph on the facts, see the text accompanying infra

note 63).

5 Id. at 7 (Voelker, J.).
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Having thus set the scene, Justice Voelker begins to build up
some steam in a paragraph that is the turning point in the opinion.
After reviewing the testimony of police officers that they had re-
ceived no complaints about the camp, Justice Voelker wrote: "So
the presumably outraged community boils itself down to a knot of
determined police officers who for some undisclosed reason after
14 years finally made up their minds and set a trap to tip over the
place. And tip it they did."5 6

Justice Voelker's typewritten draft includes a little different ver-
sion of this "tipping" expression. 57 In draft, the passage said that
the police officers "lay their plans to tip over the place.""8 The re-
vised "set a trap to tip over the place"59 sounds more sinister. Justice
Voelker (writing as Robert Traver) referred to this passage as "a
small preliminary blast." 60

From this preliminary blast, we can follow the course of the
opinion along the path laid out for the reader in strong topic sen-
tences. In early drafts, Justice Voelker often wrote a topic sentence
at the top of a legal-size page, had his secretary type it, and then
filled out the paragraph.61 As he neared a final draft, and in the
copy sent to his closest colleagues for comments, he wrote one para-
graph on each page, then edited that paragraph, including deciding
where it would go. These draft paragraphs line up neatly with the
final product, the opinion as published in the Michigan Reports
and the North Western Reporter.

56 Id. at 8 (Voelker, J.).

Hildabridle draft, supra n. 13, at 2D.

58 Id.

19 Id.; Hildabridle, 92 N.W2d at 8 (Voelker, J.).

60 Traver, supra n. 12, at 85.

61 See Hildabridle file and others in Voelker Papers, supra n. 1.
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B. The Validity of the Search and Arrests

Immediately after the "tipping" paragraph, he turns "to the le-
gality of the search."6 2 Again he reverts to stock structure,
summarizing Justice Dethmers's factual basis for affirming, then
rebutting that foundation. The key here is the "business" that took
the state trooper and the Battle Creek police officer to the camp.

Justice Dethmers describes the arrests as follows:

Two state police officers had gone on business to "Sunshine
Gardens," a nudist camp operated on private property in a secluded
area. While there they had seen certain nude persons, secured their
names and obtained warrants for their arrest. Thereafter, one of the
two officers, in company with another officer, went to the camp
with the warrants to arrest the persons therein named. While there,
they saw other naked men, women, boys, and girls, out of doors,
some standing, some sitting, some walking around, several in the
vicinity of a pool, all exposed to the view of each other.... The
officers then and there arrested defendants.63

In response, Justice Voelker corrects two fairly insignificant fac-
tual errors in Justice Dethmers's account.64 This signals the tone to
come, undermining Justice Dethmers's opinion with a gratuitous
dig in the form of a correction.65 Then he focuses on the founda-
tion of the claimed legality of the search: that in the initial visit to
the camp, the officers "had gone on business."

62 Hildabridle, 92 N.W.2d at 8 (Voelker, J.).

63 Id. at 21 (Dethmers, C.J., dissenting).

64 Id. at 8 (Voelker, J.).

's See Robert Batey, Parker v. Levy: A Primer in Judicial Persuasion, 49 J. Legal Educ.
97, 102 n. 21 (1999) (noting the author's own "gratuitous reference" to a misspelling
by Justice Rehnquist).
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Justice Voelker systematically breaks down the argument that
the officers were ever at the camp on legitimate business and devel-
ops the argument that they went solely to lay the groundwork for
"a later mass raid on the place." 66 Once again, the discussion starts
sedately and then gathers steam. Through the testimony of the two
officers who visited the camp the first time (one a Battle Creek po-
lice detective, the other a state police officer), he establishes that
each officer said that he was there to accompany the other, and the
state police officer said that he was there to gather evidence of pos-
sible indecent exposure.67

One device he uses to this end is to always enclose in quotation
marks the phrase "gone on business" or the word "business" when
used in the context of the officers' reason for visiting the camp, or
in analogous hypothetical settings. In the 16 paragraphs discussing
the legality of the search, Justice Voelker uses those terms -
enclosed in quotation marks - a dozen times.68 This device subtly
persuades, without having to say it, that the "business" (now he's
got me doing it) was merely a pretext. The goal of all this "busi-
ness" business appears to have been to shake the foundation of
Justice Dethmers's opinion to affirm. The officers, Justice Voelker
contends, were not simply at the camp on business; they went there
"solely to get the goods on the nudists." 69

Having established the pretextual nature of the first visit, he turns
his attention to the second one, the "raid." The officers claimed
that they went to the camp to serve three warrants for arrest that
they had obtained as a result of the exposure of three people at the

66 Hildabridle, 92 N.W.2d at 8 (Voelker, J.).

61 Id. at 8-9.

68 Id. at 8-12.

69 Id. at 8-9.
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camp during the first visit. When they arrived at the camp (15 days
after the first visit), they saw many more people. So instead of serv-
ing the warrants (apparently those three people weren't there that
day), they arrested everyone in sight. Justice Voelker believed that
this was a planned raid and that the warrants served as "the legal
foot-in-the-door":

70

Further indication that the ostensible warrant-serving party of
June 30th was in reality a planned raid for new and bigger game -
with the warrants for other persons serving as the legal foot-in-the-
door - is the fact that the three carloads of cruising police officers
joined the first carload of 2 warrant-serving officers within less
than 2 minutes of a radio call.7'

Justice Voelker then uses his signature sarcasm to further erode
the foundation for these arrests:

Our experience with raids upon nudists' camps is mercifully lim-
ited, but we very much doubt that it would take 4 carloads of police
officers to gather in the 3 nude defendants therein named. It seems
most unlikely that the arrest of 3 naked nudists (one of them a
woman) could have presented any such grave problems either of
subjugation or of potential danger to the police.72

By this time, he's pulling no punches: "The whole business of
serving the warrants on June 30th appears on this record to have
been a clumsy and transparent attempt to get around the vexing
police problem of illegal search." 73

70 Id. at 9.

71 Id.

72 Id.

73 Id.
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The opinion then comes back to Justice Dethmers's opinion to
affirm. No longer "my Brother," as he had been earlier in the opin-
ion, the Chief Justice has become "my associate," who "devotes
but part of one sentence in his opinion to the question of the legal-
ity of the search and arrest ....74 But that's just the buildup to the
climax of this part of the opinion:

[The arrest] was indecent - indeed the one big indecency we find
in the [sic] this whole case: descending upon these unsuspecting
souls like storm troopers; herding them before clicking cameras
like plucked chickens; hauling them away in police cars and ques-
tioning them for upwards of 5 hours and taking still more pic-
tures; and then, final irony, swearing out warrants that one of their
own number was the aggrieved victim of an indecent exposure ....
If this search was legal then any deputized window-peeper with a
ladder can spy upon any married couple in the land and forthwith
photograph and arrest them for exposing themselves indecently to
him.

7 5

This paragraph appears in the draft nearly as published. Justice
Voelker added the word whole in the first clause, added the phrase
hauling them away in police cars, and added the word still in the last
part of that item (still more pictures).6 Compared with other pages
in this part of the opinion, that passage is nearly intact. In Barely
Victorious, Voelker-as-Traver wrote about this section that Justice
Voelker "thundered in high dudgeon" and that the "next blast left
no doubt where he stood."77

"I Id. at 10.

75 Id.

76 Hildabridle draft, supra n. 13.

17 Traver, supra n. 12, at 85.
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Following this blast, we get the first references to the law in an
opinion that relies mostly on factual analysis. Rather than summa-
rize and analyze the law, Justice Voelker relies on one case, People
v. Marxhausen,78 quoting it at length. In Marxhausen, the court
reversed a conviction based on an illegal warrantless search. After
quoting several paragraphs, Justice Voelker gets to the language in
Marxhausen that he incorporates into the next paragraph of his
own analysis: "[A]ny attempt to fritter ... away [individual rights]
under the guise of enforcing" even arguably beneficial law "must
meet with the clear and earnest disapproval of the courts."79 And
that language provided the platform for the next blast: "We fur-

ther believe that this, as in Marxhausen, is to fritter away the rights
of the individual in his person and property under the lofty guise
of benefiting the people. It seems that we are now prepared to burn
down the house of constitutional safeguards in order to roast a few
nudists. I will have none of it."8°

The next two paragraphs maintain this high-decibel outrage.
Justice Voelker warns of the intrusion into the most intimate mo-
ments of our lives that could follow if the convictions based on this
search were upheld.81 Further, Justice Voelker warns that these in-
trusions may occur "simply because some irritated or overzealous
police officers" may think that the behavior is indecent.8 2 He then
wraps it up by pulling together the themes of this part of the opin-
ion - erosion of individual rights, pretextual grounds asserted by
police to avoid constitutional safeguards, and the passive accep-
tance of these outrages by the court's conservative majority:

78 171 N.W. 557 (Mich. 1919).

" Hildabridle, 92 N.W.2d at 11 (Voelker, J.) (quoting Marxhausen, 171 N.W. at 567).

80 Hildabridle, 92 N.W.2d at 11 (Voelker, J.).

81 Id. at 11-12.

82 Id.
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If the opinion of my Brother prevails we will have found a new
way to get around irksome constitutional inhibitions against un-
reasonable searches and seizures: 2 police officers will make a visit
to such private premises as they may in their wisdom conclude
they want to get the goods on; they will pretend that 1 or both of
them have some "business" there; if pressed they will admit that
their real business was to accompany each other; and, finally, this
explanation will so completely disarm and satisfy this Court that
without any discussion, we will categorically hold that the search
and subsequent use of evidence obtained thereby is entirely legal.
To such a proposition I will not be a party.83

After holding that the search and arrests were unlawful, Justice
Voelker addressed a more technical issue, one not raised either in
Justice Dethmers's opinion or in the parties' briefs: whether the
complaints should have been dismissed because the prosecutor
changed the identity of the victims between the time of the pro-
ceeding to bind the defendants over for trial and the proceedings in
the trial court.84 The original complaints and warrants named the
police officers (referred to by Justice Voelker as the "raiding offi-
cers"8") as the victims. Without formal amendment, the prosecutor
changed the complaints in the trial court to say that the defendants
had exposed themselves to each other. In raising this apparent ir-
regularity, Justice Voelker comments on the unfairness of the
procedure, but cites no authority to support his conclusion that it
entitled the defendants to at least a new trial.86

But even Justice Voelker doesn't seem to credit this argument.
He devotes less than a sentence to it in Barely Victorious, grouping
it with other "pearls he [Justice Voelker] had dredged up during his

83 Id. at 12.

84 Id. at 12-13.

85 Id. at 12.

86 Id. at 13.
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research" and "pounced gleefully upon."8 7 The opinion spends a
few paragraphs on the issue and then turns to "the basic question
in this case":88 whether the conduct here violated the indecent-
exposure statute. By using a technique familiar to both novelists
and trial lawyers, he has inserted a seemingly insignificant section,
which pops up later to help complete an argument.

C. The Indecent-Exposure Issue

While the first part of the opinion undulates with calms and
swells, the indecent-exposure discussion keeps the dudgeon high
throughout. This section of the opinion flows with the eloquence
of indignation, yet the drafts reveal the more painstaking care: al-
terations, restorations, insertions, and deletions.89 Justice Voelker
reflects his struggles with this section in Barely Victorious where,
again writing as Robert Traver, he rearranges the order of the dis-
cussion.90 Perhaps that retelling was one more edit.

In any event, the discussion begins with the justice distancing
himself from the nudists he then defends:

Lest I henceforth be heralded as the patron saint of nudism
(which I probably will be anyway), I hasten to preface what follows
by stating that I am not a disciple of the cult of nudism. Its pre-
sumed enchantments totally elude me. The prospect of displaying
my unveiled person before others, or beholding others thus dis-
played, revolts and horrifies me. I think these people have carried
an arguably valid basic idea (the deliberate de-emphasis of the

87 Traver, supra n. 12, at 86.

88 Hildabridle, 92 N.W.2d at 13 (Voelker, J.).

89 Hildabridle draft, supra n. 13, at 25-51 (including additional pages for insertion).

90 Traver, supra n. 12, at 87-88.
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prevailing Western body taboo, with the anticipated lessening and
ultimate disappearance of the undoubted eroticism frequently at-
tendant upon such taboo - that is, the very opposite of indecency)
to excessive lengths. 9'

Justice Voelker changed the wording of the opening sentence
of that paragraph at least twice. He inserted, then omitted, his per-
sonal opinion of the practice of nudism as "crack-pottish, eccentric
and a little daft."92 Although that language is not crossed out on the
draft, it does not appear in the final opinion. In the draft, he repeats
the reference in the next paragraph, asserting that there are "earnest
people in this world" who think that the practice is not "crack-
pottish." 93 That reference also does not appear in the published
opinion. Perhaps Justice Voelker realized that he was too close to
that line of demeaning or ridiculing the parties (although he does
not show similar restraint about the actions of the police officers).

Having established his disinterest in the subject matter, Justice
Voelker then addresses whether social nudism constituted indecent
exposure under the statute. While Justice Voelker's legal analysis is
not the focus of this paper, that analysis - by its near absence - is
bound up in the organization and style of the opinion, particularly
of this discussion of indecent exposure. For while it appears to be
statutory analysis, the statute is not mentioned again after its in-
troduction in the opinion's second paragraph. Nor does Justice
Voelker's opinion use the traditional tools of statutory analysis,
such as examining the legislative history, analyzing judicial inter-
pretation from other jurisdictions, and applying the canons of

91 Hildabridle, 92 N.W.2d at 13 (Voelker, J.).

92 Hildabridle draft, supra n. 13, at 25.

93 Id.
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statutory construction.9 4 Instead, he establishes the stakes, then
counters Justice Dethmers's opinion, and finally argues for his defi-
nition of indecent exposure.

The stakes have to do with the right to be harmlessly eccentric.
Early in the indecent-exposure discussion, Justice Voelker analo-
gizes the nudists to "hardy bands of sincere and earnest folk...
who likewise insist that all mental, moral and physical health de-
pends absolutely upon the regular consumption of vast quantities
of bran."9 5 Noting that no one bothers these health enthusiasts un-
less they "too strenuously ... impose or inflict their queer beliefs
upon those who happen to loathe these items,"9 6 he equates this
practice with social nudism and concludes: "Private fanaticism or
even bad taste is not yet a ground for police interference. If eccen-
tricity were a crime then all of us were felons."9 7

In the draft of this paragraph and its interlineations, we can see
that Justice Voelker labored over this statement of the stakes. The
typed draft began with the sentence that became the last sentence
of the paragraph. He added at the beginning the line about fanati-
cism, but changed the wording, and then moved it to the end of the
paragraph too. As typed, the draft did not directly link the bran-
eaters with the nudists, but Justice Voelker forged that link by in-
serting the word likewise. He wrote in but then crossed out the
beginning of a sentence saying, "The most that can be said against
the practice [of private social nudism] as disclosed here is that it is

9' See, e.g., Richard K. Neumann, Jr., Legal Reasoning and Legal Writing 184-87 (5th
ed., Aspen Publishers 2005).

9 Hildabridle, 92 N.W.2d at 13 (Voelker, J.).

96 Id.

97 Id.



fanatic and possibly" - the sentence ended there. It was crossed
out and replaced by the last two sentences quoted above.98

All this editing reflects a judge trying to get it right, even if the
law did not support that opinion. Further, it was a judge who knew
the power of words - selecting the right words and putting them
in the right order - to reach that result.

So having set the stakes as the protection of individual quirks
unless someone is harmed, he turns to refuting Justice Dethmers's
opinion. To do so, Justice Voelker tackles both the emotional ap-
peal of that opinion and the legal weight behind it. The tone of this
part of the opinion is vehement, but more serious than the tone of
the first part. This part is less witty and more indignant, but no less
eloquent.

Justice Voelker develops two major points: first, mere nudity
should not be punished as a crime unless it harms someone or could
reasonably be expected to harm someone; and second, judges should
not decide cases based on their personal idea of morality. These
points are, of course, closely connected.

The first points at the heart of Justice Voelker's interpretation
of the statute: for conduct to constitute indecent exposure, there
must be both "an actual or reasonably inferable indecent intention
by the exposer joined with a reasonably-to-be-expected reaction
of shock and outrage by the probable or potential exposees." 99 That
requirement is not expressed in the statute and was rejected in 1934
by the Michigan Supreme Court in People v. Ring.'00 In Ring, the
court upheld a nudist-camp proprietor's conviction of indecent

98 Hildabridle draft, supra n. 13, at 26.

99 Hildabridle, 92 N.W.2d at 18-19 (Voelker, J.).
1. 255 N.W. 373 (Mich. 1934).
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exposure. There was some evidence that an arresting officer in that
case had observed "what appeared to him to have been improper
conduct on the part of a man and woman. " 10 1

In Ring, the court said that the evidence of this "improper con-
duct" did not merit a limiting jury instruction requested by the
defendant because "[a] jury's conception of what constitutes inde-
cent exposure may very properly be influenced by both the purpose
and result of the exposure, so that testimony as to conduct on the
premises was admissible."102 Later, the court stated the issue as raised
by the defendant: "'Is one who, on his own property, privately
goes without clothing, in the presence of persons whose sense of
decency, propriety and morality is not offended, guilty of [inde-
cent exposure]?""' 3 The court answered yes: "[T]he appellant
designedly made an open exposure of his person and that of others
in a manner that is offensive to the people of the state of Michigan.
Such exposure is both open and indecent." 04 This seems to close
the door on Justice Voelker's argument.

But that didn't stop him. This thrust against Ring not only shows
the greater number of changes to the draft but also is more difficult
to describe in outline form. It seems less orderly, although that might
be because it's more emotional.

Justice Voelker attempts to distinguish Ring on the factual
ground that the officers there saw some improper conduct by two
of the nudists. 05 Perhaps realizing that the factual difference was
not significant, he blends the two issues - illegal search and inde-
cent exposure - to argue that Ring was different because those

1"I Id. at 374.

102 Id.

103 Id.

o10 Id. at 374-75.

1os Hildabridle, 92 N.W.2d at 14-15 (Voelker, J.).
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officers saw the people walking around nude from a vantage point
off the property. And if they could see the nudists, so could others.
Therefore, the defendant in Ring and his guests exposed themselves
to people outside their consenting group.1"6 While that might be a
significant difference, it does not avoid the court's direct holding,
which did not refer to the vantage point of the arresting officers.

Arguing in the alternative, Justice Voelker urges the rest of the
court to overrule Ring. Ring had been criticized in a student com-
ment in the Michigan Law Review as being out of step with other
jurisdictions and based on the personal morality of the deciding
justices.' °7 Justice Voelker does not cite cases from other jurisdic-
tions, relying solely on the student comment: "When student editors
start sniping at our decisions with such deadly accuracy, perhaps
the time has come for all of us to take a second long look at the
Ring case."

10 8

Justice Voelker challenges Justice Dethmers's assumption, like
that of the court in Ring, that nudity is synonymous with inde-
cency. He suggests that both Justice Dethmers and the court in
Ring began with a valid premise that "some degree of nudity must
always be involved in order for an exposure to be indecent," 9 but
then leapt to the "erroneous conclusion that nudity is synonymous
with indecency."" 0 Justice Voelker further challenges Justice
Dethmers's "moral judgment" that the mere presence of children
made the nudity indecent."' Justice Voelker deflates the "emotional

6 Id. at 15.

107 Student Author, Criminal Law and Procedure - Indecent Exposure - Nudism, 33

Mich. L. Rev. 936 (1935).
108 Hildabridle, 92 N.W.2d at 17 (Voelker, J.).

109 Id. at 14.

'10 Id.

"I Id.
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and rhetorical appeal" of Justice Dethmers's assertion that the jury
found the defendants guilty of exposing themselves to children."12

Triggering the trap he set earlier, Justice Voelker notes that the origi-
nal complaint charged that the defendants had exposed themselves
to the police officers and, after the unpermitted change, to no one
in particular. The children were not identified as victims, and there
was no testimony that they were "scandalized or corrupted by what
[they] saw." '

Not one to relinquish the emotional and rhetorical high ground,
Justice Voelker makes sure later in the opinion to refer to the "now
motherless Weissenborn children," whose mother, one of the de-
fendants, had died before the appeal (although it's not clear whether
she died before trial). In fact, the justice contends, the family's par-
ticipation in nudism as a family established just the opposite
conclusion - that the defendants did not intend indecency, or else
they wouldn't have involved their children."4

According to Justice Voelker, in addition to assuming that nu-
dity alone was indecent, the Ring opinion failed to separate the search
issue from the question whether private nudism violated the stat-
ute.1 5 Actually, the court in Ring did separate those issues and held
against the defendant on both." 6 Justice Voelker also argues against
the use of jury-determined community standards as the test for

112 Id.

113 Id.

114 Id.

115 Id. at 15.

116 Ring, 255 N.W at 374 (search not illegal because it was in an open field, not in the

curtilage), 374-75 ("It is clearly shown that the appellant designedly made an open
exposure of his person and that of others in a manner that is offensive to the people
of the state of Michigan. Such exposure is both open and indecent.").

116 The Scribes journal of Legal Writing 2005-2006



indecency. Relying on Justice Douglas's dissent in Roth v. United
States,"7 he contends that even if that were an appropriate standard
for public conduct (such as publishing pornographic materials),
it was not an appropriate standard for private conduct (nudity in
private)." 8

This discussion of Ring is followed by a confusing discussion
that comes as close to analyzing legislative history as any part of
the opinion. Justice Voelker says that banning nudism as contrary
to public morality should be a legislative decision, not a decision of
the police or the supreme court, "and certainly not by stretching
out of shape the law of search and seizure and the proper meaning
of this statute." 9 The rest of the paragraph asserts that at least some
members of the legislature did not believe that the current statute
included nudism, because they introduced a bill to specifically out-
law the practice. The house committee considering the bill and the
attorney general (by this time a member of the court, but not sit-
ting on this case) believed that the current statute, as interpreted in
Ring, was sufficient. 120 By the end of this paragraph, Justice Voelker
has changed direction and now argues that the court was not bound
either by its own earlier opinion or by the opinions of the attorney
general. 21 He then concludes that this "history" at least shows that
these prosecutions were brought in good faith 2 - not at all the
point he made at the beginning of the paragraph.

117 354 U.S. 476 (1957).

11 Hildabridle, 92 N.W.2d at 15-16 (Voelker, J.).

1"9 Id. at 16.

120 Id.

121 Id.

1 2 2
Id.
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In his opinion, Justice Voelker seems uncomfortable with the
existing rules of law. It's as if he feels bound to address those prece-
dents and the attorney general's opinion, but he doesn't find them
either dispositive or interesting. The next section of the opinion is
far more interesting, and far more persuasive, even though it doesn't
rest on existing law. He now tries to define indecent exposure.

Justice Voelker notes that "neither the Ring case nor [Justice
Dethmers's] opinion in this case makes any effort to dredge below
the surface and grapple with the probable meaning of this statute.
The effort is long overdue and I shall now proceed with the grap-
pling and dredging."123 Justice Voelker poses nine hypothetical
situations "in an attempt to show what this statute means - and
also what it does not mean."124 Not only does he pose the
hypotheticals, he synthesizes a rule - not from precedent, but from
the logic of his own imagination.

The hypotheticals show the storyteller back in form. The hy-
pothetical exposer in all nine situations is Richard Rowe. Rowe
first is a drum major of his college band, whose pants split while he
struts. 25 It's not enough for Justice Voelker to state those facts -

the embellishment makes it far more vivid to the reader: "[I]t is the
half time of the big homecoming football game; the band is swing-
ing into the traditional college march. The goose-stepping drum
major is strutting with peacock magnificence; all eyes are upon him.
Suddenly his skin-tight trousers rip and let go, unmistakably ex-
posing his nude person to fifty thousand cheering fans."1 26 Justice

123 Id. at 17.

124 Id.

125 Id.

126 Id.
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Voelker concludes that this clearly was not indecent exposure "for
at least 2 reasons: he did not mean it that way and it was not taken
that way." 127

Each of the remaining tableaus is similarly colorful. They in-
clude Richard Rowe sleepwalking outside, inadvertently exposing
himself to a passerby, and Richard Rowe, the feigning sleepwalker,
who planned to expose himself to a passerby. The former, he sug-
gests, would not be guilty of indecent exposure while the latter
would. The shock and horror of the "exposee" is not different be-
tween the two, but the intent of the exposer certainly is. 128 After
running through minor variations on the theme, he gets to the crux
in hypothetical number eight: "Richard Rowe embraces nudism
and, along with the defendants in this case, parades in a nude mis-
sionary expedition down the main street of Battle Creek and all are
gathered in by the police." 129 Justice Voelker concludes that this
Richard Rowe is "[cilearly guilty of indecent exposure because the
exposure is openly and knowingly made before persons who may
reasonably be expected to be shocked and outraged .... The claimed
pureness of heart or sincere beliefs of the exposers here will not
save them because they will be deemed to know that the probable
beholders (unlike those at a private nudist retreat) would not share
their beliefs and would instead be shocked at the sight." 3 ° He then
contrasts this with a Richard Rowe and his family who are having
sunlamp treatments or taking baths with their children in their home,
when the "police place a ladder against [the] home and climb it and

127 Id.

128 Id. at 17-18.

129 Id. at 18.

130 Id.
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look through the curtained window into the bathroom." 3' This,
Justice Voelker concludes, would not constitute the crime of inde-
cent exposure because "none of the participants meant or took it
indecently and, further, any other persons who might reasonably
be expected to see them and be shocked thereby could only do so
by trespassing or making an illegal search."' Justice Voelker then
says that the case before the court does not involve indecent expo-
sure "for precisely the same reasons."' 33

From his own hypotheticals, Justice Voelker synthesizes a rule:
"[T]he statute envisages a combination of 2 things: an actual or rea-
sonably inferable indecent intention by the exposer joined with a
reasonably-to-be-expected reaction of shock and outrage by the
probable or potential exposees." 3 4 In discussing who the "exposees"
were in this case, Justice Voelker pulls together several seemingly
disjointed elements from the opinion. Although the complaints and
warrants said that the "raiding and warrantless police" were the
exposees, "the information either says otherwise or leaves the issue
in doubt."' 5 This seems to be the real importance of the technical
defense on the change in the information'36 - to show that the
exposees identified in the charge could not be the "shocked and
outraged" exposees, and that perhaps the prosecution knew this in
changing the information in the trial court.3 7 The sardonic tone

131 Id.

132 Id.

13 Id.

"4 Id. at 18-19.

'35 Id. at 19.

... For a discussion of this technical defense, see the text accompanying supra notes
84-88.

117 Hildabridle, 92 N.W.2d at 19 (Voelker, J.).
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slips back in as Justice Voelker notes that the police could hardly
claim to be shocked after they invaded private premises and
"stoically [took] photographs."'38 He then rejects as absurd that
the camp proprietors or the other nudists, all of whom were
"dedicated and convinced participants in the practice of private
social nudism," were "suddenly scandalized or corrupted by the
sight of their companions. "139

Justice Voelker then returns to the children:

Perhaps (along with my Brother) the People meant the now
motherless Weissenborn children. They were mercifully spared
participation in the trial of this case, but to surmise without a shred
of evidence that they were corrupted by seeing their mother and
father without any clothes (along with some other mostly middle-
aged people some distance away) is to gratuitously invest child-
hood with evil and erotic tendencies before mere nakedness and to
reject the observations and researches of virtually every anthro-
pologist and sociologist who has contributed to the literature of
human mores.14°

In his last five paragraphs, Justice Voelker "wax[es] poetic and
indignant," in his own words, writing as Robert Traver."' Voelker-
as-Traver describes this last section of the opinion variously as "a
thunderous conclusion," "satiric," and "lofty."142 Some of the lan-
guage in this "poetic and indignant" passage stirred controversy,

138 Id.
139 Id

140 Id. (citing one authority and the law-review article referred to earlier (see supra n.

107)).
141 Traver, supra n. 12, at 91.

14 2 Id. at 92.
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even among the judges who agreed with him. The full flavor of the
passage requires its restatement here:

Guilt or innocence of indecent exposure is not a matter of mea-
suring the amount of human flesh exposed; one does not caliper the
revealed epidermis and certify guilt as increasing by the square
inch; the indecency of an exposure is always a matter of intent to be
gathered from all of the circumstances. The plain fact is that...
usually there is involved an aggressive and unmistakably erotic
attempt to focus the attention of others solely on the sexual organs
of the exposer, and, as any weary patrolman knows (if some judges
may have forgotten), most usually on a certain engorged portion of
the male anatomy. To link these poor defendants, however deluded,
with such gross and panting immorality is a kind of back-handed
indecency in itself.143

In their comments on the draft, the justices who joined in the
opinion, Talbot Smith and Eugene F. Black, contended that the
word engorged in that paragraph was too strong and provocative.
Justice Voelker responded that the word did not present "a pretty
picture ... but it conveys exactly what I mean, and anything less
than that would leave the passage ambiguous. I wanted to place
this picture - the usual case - against that of the unengorged nud-
ist."1 44 Further, he argued that "my point loses both clarity and
force if I leave the slightest residue of ambiguity between the 'en-
gorged' member of the typical pathological exhibitionist and the
dormant state of the nudists. It seems to me that softer words, such
as 'sexually aroused' or 'aroused' or 'unmistakably aroused' are

143 Hildabridle, 92 N.W.2d at 19 (Voelker, J.).
M Ltr. from Justice John D. Voelker to Justice Eugene E Black (July 24, 1958) (copy on

file in the Voelker Papers, Northern Michigan University Archives and Historical
Collections).
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ultimately even less delicate." 4 ' That part of this paragraph was in
Justice Voelker's first draft. While the paragraph underwent sub-
stantial editing, with significant additions (including the last sentence)
and deletions, the point that he defended - even against his closest
colleagues - was there from the start.

Apparently to counter the expected backlash, in the draft he
wrote passages in the next two paragraphs acknowledging the likely
unpopularity of the opinion, even warning his brethren on the court
that if they joined in the opinion, they should expect it to be un-
popular. 46 He cut those paragraphs but included the following
defense: "Our reversal of these convictions is no more an indorse-
ment... of nudism than [the court's] occasional necessary reversal
of a murder conviction constitutes a judicial indorsement of mur-
der."147

In an interesting twist, Justice Voelker, as Robert Traver, was
forced to confront the narrow morality of the late 1950s just a year
later when Chicago's commissioner of police, acting as the city's
official censor, denied a permit to show the film version of Anatomy
of a Murder. In overturning the ban, the United States District Court
acknowledged the widespread and officially sanctioned practice of
film censorship by cities. But the court said that this movie's infre-
quent use of the words rape and contraceptive was not likely to
excite passion or undermine morals. 48 In this social and historical

15 Ltr. from Justice John D. Voelker to Justice Talbot Smith (July 29, 1958) (copy on

file in the Voelker Papers, Northern Michigan University Archives and Historical
Collections).

"6Hildabridle draft, supra n. 13, at 52.

t Hildabridle, 92 N.W.2d at 20 (Voelker, J.).

148 Columbia Pictures Corp. v. Chicago, 184 F. Supp. 817, 818 (N.D. Ill. 1959).
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atmosphere, perhaps Justice Voelker was wise to temper his sup-
port for nudism, but brave in his frank discussion of the difference
between nudism and his version of indecency.

The final three paragraphs (other than the judgment of rever-
sal) establish the broader implications and the righteousness of his
decision, resting it on the side of the good in the Cold War.

"In a world locked in a death struggle between the David of
democracy and the Goliath of giant totalitarianism, it serves David
illy for the court of last resort of one of democracy's greatest
industrial bastions - the state of Michigan - to put its stamp of
approval on such a dubious departure from our traditional proce-
dures and historic safeguards against invasion of our individual
rights - the right to be secure from unreasonable search and
seizure and the right in all criminal proceedings to receive the
benefit of any reasonable doubt." 149

That remarkable one-sentence paragraph, made up of more than
85 words, represents the kind of breathless sales pitch that he seemed
to think he needed for this opinion. Acknowledging the lofty
motives of the police and prosecutors, he notes that "[t]he busiest
snoopers and moral vigilantes among us are doubtless convinced
of 3 things: of their own unfaltering rectitude; that what they do is
always for our own best good; and that any among us who dare
question the legality of their activities are soaked in sin." 150

So in the end, he calms the waters, subdues the tone, and steps
back from the precipice of ridiculing his foes - instead attributing
high motives to them while chiding them for moral arrogance.

149 Hildabridle, 92 N.W.2d at 19-20 (Voelker, J.).
150 Id. at 20.
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Conclusion

This brings us back to our question: what is the significance of
the opinion in Hildabridle? If an opinion is deemed great or im-
portant because it has important consequences for the public,'
then this opinion is neither great nor important. It vindicated a small
group of dedicated nudists. But it has not been cited since on either
of the major issues developed by Justice Voelker. While its stylistic
power - its impact as literature - might derive from its composi-
tion as a dissent, that might also have sapped its ultimate authority.

But while judges (and some scholars) may be loath to admit it,
appellate opinions often blend rational legal analysis with the judges'
values.' We treasure extraordinary style in opinions because it "lifts
an opinion . . . out of the swarm of humdrum, often numbing,
judicial opinions."153 Style also gives us some insight into the judges
who write these opinions.'5 4

Justice Voelker, through his alter ego, told us what he was
thinking, and we find it revealed in his correspondence, drafts, and
notes: he wanted to right a perceived wrong and to smite the self-
righteous arbiters of morality, both on and off the court. Whether
or not he made new law, he accomplished these purposes. He used
his considerable gift and skill in writing to do so. The gift is appar-
ent. The skill shines through the organization of the discussion:
in powerful topic sentences ordering argument that leads the reader
to his conclusion, and in the deliberate changes in tone. It is
also germinating in the drafts - in his meticulous edits and his

15" See Domnarski, supra n. 31, at 75.

1-2 Kathleen Waits, Values, Intuitions, and Opinion Writing: The Judicial Process and

State Court Jurisdiction, 1983 U. Ill. L. Rev. 917, 925-27 (1983).
153 Kapgan, supra n. 30, at 72.

"s See Domnarski, supra n. 31, at 2.
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insistence on carefully selected words to carry not only the mean-
ing but also the force he intended. Finally, he used those skills to
bring "humility and compassion and a capacity for empathy" 155

into his legal decision-making - and his storytelling.

1-s Traver, supra n. 12, at 93 (quoted in full in text accompanying supra note 23).
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