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Reaction and Distraction:
The Pronoun Problem in Legal Persuasion

Beverly Ray Burlingame*

The lack of a common-gender pronoun in the English lan-
guage, a problem that has smoldered among grammarians
for over 200 years, has in this century erupted into a raging
controversy among those determined to make the language
simple, or logical, or regular, or nonsexist. Linguists,
grammarians, psychologists, sociologists, feminists, and a
variety of others have vigorously debated the use of the generic
masculine pronoun and its alternatives. No clear solution
has emerged. Most educated users of English know some-
thing about the debate, and many have clear opinions about
pronoun usage from reading or thinking about the issue.
Lawyers, whose success often depends on the skillful use of
language, are likely to have strong personal views about pre-
serving the use of the generic masculine pronoun or adopting
nonsexist alternatives.

Legal-writing experts have suggested various alterna-
tives to the generic masculine, now widely considered inher-
ently sexist.1 Some of these experts have discussed the nega-
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1. See, e.g., V. CHARROW & M. ERHARDT, CLEAR AND EFFECTIVE LEGAL
WRITING 44-45 (1986); B. GARNER, A DICTIONARY OF MODERN LEGAL
USAGE 499-500 (1987); T. GOLDSTEIN & J. LIEBERMAN, THE LAWYER'S
GUIDE TO WRITING WELL 149-51 (1989); D. MELLINKOFF, LEGAL
WRITING: SENSE AND NONSENSE 47-51 (1982); R. SMITH, THE
LITERATE LAWYER: LEGAL WRITING AND ORAL ADVOCACY 34-35 (1986);
R. WYDIcIK, PLAIN ENGLISH FOR LAWYERS 65-67 (2d ed. 1985).
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tive reactions of feminists to sexist language.2 Few have
mentioned even in passing, however, the possible effects of the
various proposals on other readers that a lawyer strives to
persuade. 3 In making an intelligent decision about the use of
pronouns, a lawyer should remember that readers may in-
clude judges, juries, other lawyers, government officials, and
the general public. Members of these groups have a variety of
personal opinions about the pronoun problem. Any usage
that evokes a conscious reaction in a reader detracts from the
lawyer's persuasiveness. 4

This essay does not express a personal opinion about
sexism, pronouns, or linguistic change; the literature of sev-
eral disciplines abounds with personal opinions on these
topics. Instead, the essay summarizes the most common
views of legal readers and evaluates probable reactions to the
use of the generic masculine pronoun and its alternatives.
Just as lawyers omit irrelevant facts that may detract from
the focus of an argument, they should avoid language that
may distract readers with intended or unintended messages
about pronouns, sexism, or society.

2. See, e.g., B. GARNER, supra note 1, at 500 (noting that the feminine
generic pronoun provides a means of "satisfying the feminists, who are
bound to prevail in some way in the end"); R.B. SMITH, supra note 1, at
35 (explaining the need to "avoid the possibility of irritating... readers
by what they perceive to be a sexist usage").

3. See, e.g., V. CHARROW & M. ERHARDT, supra note 1, at 45 (remarking
that a lawyer who uses a plural pronoun to refer to a singular an-
tecedent may appear illiterate); R. WYDICK, supra note 1, at 65 (noting
that sexist language may distract some readers but that "clumsy or ar-
tificial constructions" used to avoid sexist language may distract
others).

4. See Garner, The Language of Appellate Advocacy, LITIGATION,
Summer 1989, at 39 (explaining that a persuasive lawyer must be "a
rhetorician, a semanticist, and a stylist"); cf J.B. WHITE, Foreword, in
HERACLES' BOW: ESSAYS ON THE RHETORIC AND POETICS OF THE LAW ix,
xii (1985) (discussing the lawyer's primary role as a persuader).
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Readers' Views

Audience reaction, an important factor motivating the
change in the 1960s from Negro to black, has also motivated
many writers to stop using generic masculine pronouns. 5

Most reformed writers have focused primarily on the possible
negative reactions of feminists. In fact, some writers have
simplistically suggested that since feminists are the only
members of society concerned about the issue, writers should
uniformly adopt she as a generic pronoun.6 Responding to
letters from readers, however, one columnist observed that
"everyone displayed some emotion, even when dismissing the
question as trivial.... Some touchy questions are involved-
not just questions about women's rights. Some correspon-
dents felt equally passionate about the right of the English
language to evolve by itself, without trendy revisions."7

In addition to the views of the feminist and linguist,
other stereotypical views on the use of pronouns can be classi-
fied as those of the sociologist, the pessimist, the grammar-
ian, the stylist, and the chauvinist. These labels provide
merely a convenient way to consider the various prevalent
opinions. Actually, many readers may fit comfortably within
more than one category.

The Feminist

The feminist strongly opposes the use of generic mascu-
line pronouns because they "'ignore women's experience and

5. See Henley, This New Species That Seeks a New Language: On Sexism
in Language and Language Change, in WOMEN AND LANGUAGE IN
TRANsiTioN 3,18 (J. Penfield ed. 1987).

6. See Corea, Frankly Feminist, syndicated column, June 28,1974, quoted
in C. MILLER & K SwIFT, WoRns AND WOMEN 29-30 (2d ed. 1977).

7. Sullivan, Actor-Actress-Readers Get into the Act, L.A. Times
(Calendar), Apr. 20,1986, at 35.
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express attitudes of contempt and disdain for women.' 8 Not
merely a reflection of an underlying social process, language
is to the feminist a form of action that helps "establish,
transmit, and maintain male dominance." 9 The feminist ar-
gues that most adults do not perceive the generic masculine
pronoun as equally applicable to women and that these biased
perceptions significantly affect attitudes and behavior.' 0

Many studies validate this assertion by demonstrating that he
does not function generically but instead produces images
and ideas of males.11

The feminist realizes that people innocently used the
generic masculine pronoun before recognizing the sexist im-
plications of its use. For example, in 1976 Casey Miller and
Kate Swift remarked that for years a subtle, powerful process
had influenced them to innocently use words and grammati-
cal forms that degrade women. 12 Although the feminist of
fourteen years ago might have dismissed a lawyer's use of the
generic masculine as innocent, today's feminist would almost
certainly brand the user as either ignorant or chauvinistic.

8. Krucoff, YOU: For Crying Out Loud!, Wash. Post, August 31, 1982, at
B5, col. 1 (quoting Professor Mary Crawford, West Chester State
College).

9. Thorne & Henley, Difference and Dominance: An Overview of Lan.
guage, Gender, and Society, in LANGUAGE AND SEX: DIFFERENCE AND
DOMINANCE 5, 29-30 (B. Thorne & N. Henley eds. 1975).

10. Gilman, Eliminating Sexist Language, FOLIO, June 1989, at 174.
11. See Hamilton, Linguistic Relativity and Sex Bias in Language: Effects

of the Masculine "Generic" on the Imagery of the Writer and the
Perceptual Discrimination of the Reader, 46 DISSERTATION ABSTRACTS
INTERNATIONAL 1381B (1985) (University Microfilms No. 8513117);
Hyde, Children's Understanding of Sexist Language, 20 DEVELOP-
MENTAL PSYCHOLOGY 697, 703-06 (1984); MacKay, Prescriptive
Grammar and the Pronoun Problem, in LANGUAGE, GENDER, AND
SOCIETY 38, 38-53 (B. Thorne, C. Kramarae & N. Henley eds. 1983);
Moulton, Robinson & Elias, Sex Bias in Language Use: "Neutral"
Pronouns That Aren't, 33 AM. PSYCHOLOGIST 1032, 1034-36 (1978).

12. See C. MILLER & K. SwIFr, supra note 6, at x.
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In two ways, then, this language affects a lawyer's ability to
persuade the feminist. First, the use of the generic mascu-
line diverts the feminist's attention from the lawyer's central
argument. Second, it irreparably damages the lawyer's
credibility or likability in the eyes of the feminist.

The Sociologist

The sociologist recognizes that "[tihe greatest propa-
ganda in the world is our mother tongue, that which we learn
as children, and which we learn unconsciously. That shapes
our perceptions for life."13 For many years, both men and
women have been sensitive to the power of language to shape
reality. In the 1950s, for example, a college president dis-
cussed the use of the generic masculine pronoun: "'The peve-
tration of this habit of language into the minds of little girls as
they grow up to be women is more profound than most people,
including most women, have recognized; for it implies that
personality is really a male attribute, and that women are re-
ally a human subspecies.' 14

Like feminists, sociologists support their opinions with
convincing research. The ratio in textbooks of he to she, him
to her, and his to hers is almost four to one.'5 In a study of 310
elementary-school students, Janet Shibley Hyde discovered
that, even in gender-neutral contexts, most do not interpret
he, him, and his to include females.1 6 According to Hyde,
children observe that the typical child is referred to as he, a
pronoun that always refers to males. Children then conclude

13. McLuhan, McLuhan Probes, in MRSHALL McLuHAN: THE MAN AND
HIs MSSAGE 32, 32 (G. Sanderson & F. Macdonald eds. 1989).

14. C. MILLER & K. SWIFT, supra note 6, at x (quoting Lynn White, president
of Mills College).

15. See Graham, The Making of a Nonserist Dictionary, in LANGUAGE AND
SEx: DIFFERENCE AND DOMINANCE 57, 58 (B. Thorne & N. Henley eds.
1975).

16. See Krucoff, supra note 8.
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that the typical child is male. At best, these perceptions must
be confusing to children. But beyond that problem, they must
also help shape the attitudes of children about themselves and
their roles in society. "By first grade, children accord more
power and prestige to the male role, and by first grade girls
have less self-confidence and lower expectations for success
than boys."17

Recognizing that the generic masculine pronoun per-
petuates the male-as-norm view, the sociologist believes that
writers should conscientiously avoid using it. Benjamin
Spock, for example, explains:

Like everyone else writing in the child-care field, I have
always referred to the baby and child with the pronouns
"he" and "him." There is a grammatical excuse, since
these pronouns can be used correctly to refer to a girl or
woman .... But I now agree with the liberators of
women that this is not enough of an excuse. The fact re-
mains that this use of the male pronoun is one of many
examples of discrimination, each of which may seem of
small consequence in itself but which, when added up,
help to keep women at an enormous disadvantage-in
employment, in the courts, in the universities, and in
conventional social life.18

Lee Salk, a prominent psychologist, comments in a book for
parents: "An author interested in eliminating sexism from
his or her work is immediately confronted with the masculine
tradition of the English language. I personally reject the
practice of using masculine pronouns to refer to human be-
ings."19

17. Id.
18. Spock, How My Ideas About Women Have Changed, REDBOOK, Nov.

1973, at 29,33.
19. L. SALK, PREPARING FOR PARENTHOOD iv (1974).
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Many parents naturally adopt the views of the sociolo-
gist. In addition, many people who are not parents are con-
cerned about the capability of language to shape the reality of
the next generation. Like the feminist, the sociologist reacts
consciously to the use of the generic masculine pronoun, fo-
cusing not on the lawyer's central argument but on the in-
sensitive or uninformed use of language. Again, the sociolo-
gist forms a negative personal opinion of the language user, a
reaction that can only weaken the lawyer's persuasive power.

The Pessimist

The pessimist believes that eliminating the generic
masculine pronoun, although desirable, is impossible.
According to one pessimist, Robin Lakoff, since language
change follows social change, attempting to change the pro-
noun system directly is wasted energy. She explains that
such attempts are misguided because pronouns are "too
common, too thoroughly mixed throughout the language, for
the speaker to be aware each time he uses them."2 0 Lakoff
continues, "My feeling is that this area of pronominal neu-
tralization is both less in need of changing and less open to
change than many of the other disparities [including nouns,
adjectives, and verbs that express a demeaning role for
women], and we should perhaps concentrate our efforts
where they will be most fruitful."21 Like Lakoff, Mary Daly
warns, "It is a mistake to fixate on the third person singu-
lar."22

The pessimists in a lawyer's audience are likely to be
distracted both by the generic masculine pronoun and by obvi-
ous attempts to avoid it. A lawyer's use of the generic he,

20. R. LAKOFF, LANGUAGE AND WOMA'S PLACE 45 (1975).
21. Id.
22. M. DALY, GYN/ECOLOGY: THE METAETHICS OF RADICAL FEmNmusM 18

(1978).
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though not likely to evoke condemnation from the pessimist,
may at least register a passing notice that the masculine pro-
noun is still entrenched or that the lawyer's priorities for lin-
guistic change are correct. Any persuasive advantage gained
by affirming the pessimist's own belief will be destroyed, how-
ever, if the lawyer uses other words that the pessimist re-
gards as demeaning, such as lady or mistress.23 Any lin-
guistic forms that the pessimist recognizes as alternatives for
the generic masculine pronoun will create similar distrac-
tions. Thus, in response to he or she, the pessimist will not be
offended but will, at a minimum, label the lawyer as mis-
guided.

The Linguist

The linguist believes that language must "'evolve ac-
cording to normal daily usage.'" 24 Language is merely a clue
to social inequities, which must be changed before language
can be changed.25 "We cannot legislate new words into exis-
tence," the linguist argues, "and no unified mechanism of
prescriptive grammar exists to enfore a rule, should we
manage to agree on one." 26 The linguist does not oppose
women's rights but objects to corrupting the language by
mandating artificial changes.

Like the pessimist, the linguist believes that changes in
the pronoun system are doomed to failure. Even more than
the pessimist, the linguist is likely to become offended at neol-

23. See R. LAKOFF, supra note 20, at 20-26 (1975) (discussing lady as a
euphemism for woman); id. at 28-30 (articulating the hidden assump-
tions of inferiority in mistress).

24. Turner, U.S. Cites Berkeley Catalogue on "Sexist" Course Depictions,
N.Y. Times, May 10, 1985, at A20, col. 1 (quoting Professor David
Littlejohn, University of California at Berkeley).

25. See P. HOWARD, NEW WORDS FOR OLD 95 (1977); R. LAKOFF, supra note

20, at 46-47.
26. D. BARON, GRAMMAR AND GENDER 215 (1986).
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ogisms imposed on the pronoun system. The linguist will
probably view such devices as ignorant attempts to override
the natural development of language by a broad consensus of
native users. By adopting one of the epicene pronouns such
as thon, created by language reformers, a lawyer is likely to
misdirect the focus of the linguist. Moreover, this unnatural
usage will probably diminish the lawyer's credibility in the
eyes of the linguist. The most distracting device to the lin-
guist, however, is an artificial term such as s/he. This term
not only has been unnaturally introduced but also could never
have developed naturally because it is unpronounceable. 27

The Grammarian

The grammarian staunchly believes that the male em-
braces the female.28 This rule is so firmly established in the
minds of many that some writers, especially those who write
about language, refuse to recognize the exclusionary power of
the generic masculine pronoun. For example, such writers
often describe in absolute terms its appropriateness: "The use
of he as pronoun for nouns embracing both genders is a sim-
ple, practical convention rooted in the beginnings of the
English language. He has lost all suggestion of maleness in
these circumstances.... It has no pejorative connotation; it is
never incorrect."29

Placing great value on clarity and certainty, grammari-
ans commonly point out that writers who substitute she for he
often confuse readers because no grammatical rule justifies

27. See B. GARNER, supra note 1, at 500; Henley, supra note 5, at 17.
28. See Safire, Hypersexism and the Feds, N.Y. Times, May 26, 1985, § 6

(Magazine), at 10, col. 3.
29. W. STRuNK JR. & E.B. WHrrE, THE ELE NTS OF STYLE 60 (3d ed. 1979);

see Younger, The English Language Is Sex-Neutral, A.BJA J., June 1,
1986, at 89.



Scribes Journal of Legal Writing

this usage.30 A lawyer who persists in using she either ex-
clusively or alternately with he creates a diversion for the
grammarian, who focuses for some period of time on the per-
ceived confusion in the lawyer's argument. Since grammar-
ians are especially sensitive to language, this distraction may
have a profound effect on the lawyer's success in persuading
them.

Even more offensive to grammarians, a lawyer may use
they to refer to a singular antecedent. Acknowledging that
sexist writing can be particularly offensive to some readers,
one team of grammarians has instructed writers: "Don't try
to cure a sexist statement by using a third person plural pro-
noun to refer to a third person singular antecedent.... This
construction is not grammatical and can make you appear il-
literate."31 Ungrammatical constructions are likely to cause
a grammarian to draw unfavorable inferences about the
writer's carefulness, grammatical knowledge, and education
in general.3 2

The Stylist

The stylist objects to any alternatives to the generic mas-
culine pronoun that seem inelegant or awkward.33 As early
as 1922, Jespersen noted "the cumbrous use of he or she" in

30. See W. STRUNK JR. & E.B. WHITE, supra note 29, at 61; Younger, supra
note 29.

31. See V. CHARROW & M. ERHARDT, supra note 1, at 44-45.
32. See Garner, supra note 4, at 42.
33. See B. GARNER, supra note 1, at 265 (calling pairs such as he or she

"cumbersome" and "verbose"); id. at 500 (condemning helsh as "trendy,
ugly, [and] distracting"); W. ZINSSER, ON WRITING WELL: AN
INFORMAL GUIDE TO WRITING NONFICTION 120 (3d ed. 1988)
(remarking that pairs such as he or she "thicken the language" and
make it "longer and drearier").
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Fielding's writing.3 4 Similarly, H.L. Mencken condemned
the double pronoun as "intolerably clumsy."35

Stylists are concerned with the "tone, rhythm, and vari-
ety" 6 of language. As a result, they are distracted by several
of the available alternatives to the generic masculine pro-
noun. For example, a writer who substitutes articles for pro-
nouns or uses passive voice to eliminate sexism may uninten-
tionally divert the stylist's attention from the main argument
to the awkward effects of the language. In the same way, a
neologism such as per, E, or thon may strike the stylist as ex-
tremely vulgar and compel the stylist to focus, at least for a
while, on this usage. Because of their common focus on lan-
guage, many writers fit comfortably into three categories:
stylist, linguist, and grammarian.

The Chauvinist

The chauvinist reader reacts with hostility to any use of
language perceived as a feminist attempt to chip away at the
differences between males and females. To the chauvinist,
feminists are "neutering the language" and "seek[ing] to
make taboo the acknowledgement of anything having to do
with sex differences, and particularly with masculinity."3 7

Interpreting the pronoun debate as another skirmish in the
war between the sexes, the chauvinist accuses feminists of
"transform[ing] a previously inoffensive pronoun into a fight-
ing word.... It is... quite absurd for feminists to decide to
take offense at the English language and then complain that
offensive remarks are constantly falling on their ears."3 8

34. 0. JESPERSEN, LANGUAGE: ITS NATURE, DEVELOPMENT, AND ORIGIN 347
(2d ed. 1964).

35. H.L. MENCKEN, THE AMERICAN LANGUAGE 460 (1955).
36. Younger, supra note 29.
37. M. LEVIN, FEuzNisM AND FREEDOM 260 (1987).
38. Id. at 258.
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Chauvinists in a lawyer's audience may become person-
ally offended at obvious attempts to eliminate the generic
masculine pronoun. For example, a lawmaker expressed
outrage over a proposal to make legislative rules gender-neu-
tral by replacing words such as him with phrases such as
him or her.39 Representative John Monks characterized the
proposal as part of a movement "to try to make all of us femi-
nists."40 Monks attributed the feminist movement to men
with long hair. Asserting that he had nothing against
women in opposing the proposal, Monks announced, "I love
'em all. That's right, long, short, tall, the blonde ones and all
that."41 Speaking to the lawmaker who submitted the pro-
posal, Monks said, "Men ought to be proud they're men and
stand up for them. I'm going to stand up as an individual,
Carolyn, and say I don't want you to make no pantywaist out
of me."

4 2

Although Monks probably represents a rare example of
extreme chauvinism, less radical chauvinists are likely to be
common among readers. The chauvinist will consciously re-
act to any linguistic structure that is a recognizable substitute
for the generic masculine pronoun. In addition, the chauvin-
ist may become annoyed or angered at the writer, condemn-
ing the male lawyer as a "pantywaist" or the female lawyer as
a "militant feminist." Obviously, such hostile personal reac-
tions may divest the lawyer of all ability to persuade.

39. Gender Neutral Rules Threaten Lawmaker's Manhood, United Press
International Newswire, Feb. 3,1987.

40. Id.
41. Id.
42. Id.
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The Alternatives

Duplicate: Double the Pronoun

The double pronoun, such as he or she, eliminates the
possible ambiguity of he-for which readers must decide
whether the referent is male or is either male or female. The
double pronoun also prevents readers from assuming that the
referent of he is male, even though the writer intended to re-
fer to either a male or a female. Miller and Swift remark:
"Despite the charge of clumsiness, double-pronoun construc-
tions have made a comeback, apparently on the reasonable
grounds that words should reflect reality."43

Proponents of the double pronoun argue that poets and
other creative writers have used this form for many years.44

Walt Whitman, for example, wrote:

Surely whoever speaks to me in the right voice, him
or her I shall follow,

As the water follows the moon, silently, with fluid
steps, anywhere around the globe.46

Some writers, however, condemn the double pronoun as
unbearably clumsy. Proponents respond that eventually its
use will sound natural. But this argument ignores one of the
main functions of pronouns-to attract as little attention as
possible while pointing to an antecedent. English speakers
tend not to enunciate h pronouns by dropping the h if the pro-

43. C. MILLER & K. SWIFT,THE HANDBOOK OF NoNsExlsr WRITING 50 (2d
ed. 1988).

44. Dubois & Crouch, Linguistic Disruption: HeShe, S/He, He or She, He-
She, in WOMEN AND LANGUAGE IN TRANsITIoN 28, 29 (J. Penfield ed.
1987).

45. W. WmiAN, Vocalism, in LEAvFs OF GRAss 383, 384 (S. Bradley & H.
Blodgett eds. 1973) (emphasis added).
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noun does not directly follow a pause.46 Bolinger provides the
following example: "[Sihe was getting 'erself ready to go visit
'er cousin, and I asked to go along with 'er."47 Double pro-
nouns, however, require full accent and fully pronounced h's;
for example, a speaker cannot say call imorer for call him or
her.

Another problem with using double pronouns is that
writers often use them inconsistently, either tiring of using
them or forgetting to use them. Using double pronouns con-
sistently should not be difficult for lawyers, who commonly
use them in legal drafting. But James Boyd White admits in
the foreword to a recent book, "I repeatedly and all too inele-
gantly struggle with the fact that traditional English speaks
as if the male were the norm, the female the exception."48 For
example, in describing the work of a lawyer, he all too
inelegantly remarks that "he (or she) organizes his material
into persuasive form and addresses the audience he wishes to
move. " 49 This blunder would be especially offensive to the
feminist, who might conclude that White had cast a man in
the authoritative role of owner and decision-maker and a
woman in the subservient role of helper.

Almost universally, writers have rejected the use of dou-
ble pronouns with slants. Garner denounces "typographical
gimmickry" such as s/he as "trendy, ugly, distracting, and
usually unpronounceable." 50 With a witty pun, Saire also
condemns such artificial devices as "unspeakable."5 1 Zinsser
rejects he/she altogether, remarking that "the slant has no

46. See D. BOLINGER, LANGUAGE-THE LOADED WEAPON: THE USE AND
ABUSE OF LANGUAGE TODAY 95 (1980).

47. Id. at 95-96.
48. J.B. WIrTE, supra note 4, at xv.
49. Id. at xdi.
50. B. GARNER, supra note 1, at 500.
51. W. SAFIRE, I STAND CORRECTED 179 (1984).
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place in good English."52 Even feminist writers acknowledge
that the sounds of forms such as s/he constitute a constraint
on change.53

The double pronoun is likely to damage a lawyer's ability
to persuade by diverting the attention of several types of read-
ers. The stylist will wince at its clumsiness, and the pes-
simist will pause to consider the writer's misguided fixation
on the third person singular. Branding the writer a militant
feminist, the chauvinist will squirm over the thought that the
language has been castrated. The linguist will mutter
"unnatural," and the grammarian will remark "unneces-
sary." The double pronoun may even divert the attention of
the feminist and the sociologist, as they focus on the writer's
social consciousness instead of on the central point of the ar-
gument.

Pluralize: Use Plural Pronouns and Antecedents

Probably the easiest solution to the pronoun problem is
to substitute plural nouns for singlar nouns. For example,
one educational publisher suggests that a writer can easily
replace the sexist construction "the typical American ... he
with the nonsexist alternative "typical Americans... they."54

Many writing experts recommend this solution, however,
without considering its potential problems. 55

As some experts have observed, the extensive use of plu-
ral pronouns weakens prose.56 Zinsser remarks, "The singu-

52. W. ZINSSE, supra note 33, at 121.
53. See Henley, supra note 5, at 17.
54. ScoTT, FORESmAN, GUIDELINES FOR IMPROVING THE IWAGE OF WOMFN

IN TEXTBOOKS 5 (1975).
55. See, ag., V. CHARROW & M. ERHARDT, supra note 1, at 44; T. GOLDSTMN

& J. LIEBFIAN, supra note 1, at 150; R.B. SLiTH, supra note 1, at 35; R.
WYDICK, supra note 1, at 66.

56. See, eg., W. STRUNK JL & E.B. WHrEr, supra note 29, at 61 (remarking
that the exclusive use of plural nouns makes prose sound general and
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lar is particular and concrete, and a style that converts every
'he' into a 'they' will quickly turn to mush."57 In addition,
changing singular nouns to plural nouns may subtly distort
meaning. For example, a writer may use plural forms in the
following sentence to avoid the generic masculine pronoun:
"By speaking individually to all prospective jurors during voir
dire, a lawyer can begin to understand their natural sympa-
thies and prejudices." The sentence will probably distract no
one. Its construction is neither awkward nor ungrammati-
cal; its tone is neither sexist nor glaringly nonsexist. But as
Garner explains, "The disadvantage of such a wording is that
it too strongly suggests a singleness of mind in the group, as
opposed to the uniqueness of an individual mind."58

In some instances, use of plural nouns and pronouns
may actually introduce latent ambiguity. In the following
sentence, for example, plural forms make the meaning
equivocal: "The attorney-client privilege protects confidential
communications between attorneys and their clients." Does
the privilege protect a confidential exchange occurring in a
group of clients and their attorneys? Or does the privilege
protect only an exchange between one client and that client's
attorney?

Disagree: Use Plural Pronouns and Singular
Antecedents

Several writers strongly advocate combining plural pro-
nouns with singular antecedents,59 resulting in a construc-
tion sometimes called the singular they.60 Proponents argue

diffuse); W. ZINSSER, supra note 33 at 120 (noting that "[p]lurals are
weaker than singulars).

57. W. ZINSSER, supra note 33, at 120.
58. B. GARNER, supra note 1, at 265.
59. See, e.g., C. MILLER & K. SwIFT, supra note 43, at 47-50; Henley, supra

note 5, at 17.
60. See D. BARON, supra note 26, at 191; Henley, supra note 5, at 17.
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that, since the construction is widely used in speech and in-
formal writing, its adoption should be relatively easy.61 The
long and distinguished history of the singular they supports
this argument; it has appeared in the works of major writers
such as Austen, Fielding, Thackeray, Ruskin, and Scott.6 2

Bergen and Cornelia Evans are among the few language
authorities who prefer the singular they to the generic mas-
culine. They comment: "The wrong number does not seem to
disturb us as much as the wrong sex. The [singular they] is
unacceptable to some grammarians, who insist that a plural
pronoun must not be used in referring to a singular noun.
But the construction is now appearing in some of our best lit-
erature."63

Most usage critics, however, condemn the construction
as ungrammatical.6 4 Bolinger qualifies his condemnation,
explaining that "the more definite the person referred to, the
less acceptable the plural form becomes." 65 For example, the
clause "if anyone wants their phone number changed" is
preferable to the clause "if a subscriber wants their phone
number changed."6 6 According to Bolinger, the worst clash is
the collision of a singular verb with a doubly plural pronoun,
as in the clause "when a person doesn't know what to do with
themselves."67

61. See C. MILLER & K SWIFt, supra note 43, at 47-50.
62. See D. BARON, supra note 26, at 192-93; C. MILLER & K. SWviF, supra

note 43, at 47-48.
63. See B. EvANs & C. EVANS, A DICTIONARY OF CONTEMPORARY AERICAN

USAGE 196 (1957).
64. See, e.g., H.W. FOWLER, A DICTIONARY OF MODERNENGLISH USAGE 404

(E. Gowers 2d ed. 1965); W. STRuNK JL & EX. WHITE, supra note 29, at
60. See generally D. BARON, supra note 26, at 191-97 (tracing the his-
tory of the resistance to the singular they).

65. See D. BOLNGE.R, supra note 46, at 94.
66. Id.
67. Id. at 95.
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Despite the growing popularity of the singular they in in-
formal contexts, a lawyer who uses it in formal writing risks
a significant loss of persuasiveness. Its use will almost cer-
tainly provoke a conscious reaction in members of the lan-
guage threesome-the linguist, the grammarian, and the
stylist. In fact, in Fowler's view, the construction is likely to
set a literary person's teeth on edge.68 Especially in the eyes of
the grammarian, use of the singular they will stigmatize the
lawyer as illiterate.

Rephrase: Use Nouns, Articles, or Passive Voice

Zinsser asserts that the best solution to the pronoun
dilemma is to "simply eliminate masculine pronouns ... by
altering some component of the sentence."69 The problem
with this proclamation is that eliminating pronouns grace-
fully is not simple. In fact, only patient, skillful writers suc-
cessfully accomplish it. Moreover, because of the almost end-
less variety of linguistic structures and patterns, no one can
provide concrete rules to assist writers.

Many writing experts offer general guidelines about
rephrasing sentences to solve the pronoun problem. Some
advise writers to replace pronouns with nouns and articles. 70

For example, the clause "every juror expressed his opinion"
can be rephrased as "every juror expressed an opinion."

68. See H.W. FOWLER, supra note 64, at 404. In Fowler's words, the singu-
lar they "sets the literary man's teeth on edge." Id. (emphasis added).

69. W. ZINSSER, supra note 33, at 121.
70. See, ag., C. MILLER & K. SWIFT, supra note 43, at 51-54; B. SORRELS, THE

NONSEXIST COMMUNICATOR 23 (1983); National Council of Teachers of
English, Guidelines for Nonsexist Use of Language in NCTE
Publications (Revised 1985), in WOMEN AND LANGUAGE IN TRANSITION
54, 56-57 (J. Penfield ed. 1987); Nilsen, Guidelines Against Sexist
Language: A Case History, in WOMEN AND LANGUAGE IN TRANSITION
37, 48 (J. Penfield ed. 1987).
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Some experts suggest that using passive voice may also
help eliminate the generic masculine. 71 But most advise that
this technique creates more problems than it solves.7 2

Passive voice weakens the language by shifting the focus of a
sentence from the actor to the action. In persuasive writing,
this shift often dilutes the force of the argument. In addition,
the frequent use of passive voice makes writing less interest-
ing and less readable.73

An occasional sentence in passive voice will probably
elicit no conscious negative or positive reactions among read-
ers. If used frequently, however, the passive voice may pre-
clude any reaction at all by lulling the readers into confused
slumber. Noticing with dismay the recurring weak passive
construction, the language threesome will probably turn their
attention from the argument to the ineffectiveness of the lan-
guage.

Alternate: Use Masculine and Feminine Pronouns

One solution to the pronoun problem is to alternate be-
tween masculine pronouns and feminine pronouns in either
a fixed or a random pattern.74 Some writers alternate the
pronouns systematically from use to use, from sentence to
sentence, or from paragraph to paragraph. Weisberg, for ex-
ample, adopts this approach, using masculine pronouns in
odd-numbered chapters and feminine pronouns in even-

71. See, e.g., V. CHARRow & M. ERHARDT, supra note 1, at 45; J. WILLIAMS,
STYLE: TEN LESSONS iN CLARITY AND GRACE 204 (3rd ed. 1989); 1M
WYDICK, supra note 1, at 67.

72. See, e.g., V. CHARRow & M. ERHARDT, supra note 1, at 45; R. WYDICK,
supra note 1, at 67.

73. See B. GARNER, supra note 1, at 406.
74. See, e.g., B. GARNER, supra note 1, at 500; B. SORRELS, supra note 70, at

20; R. WYDICI, supra note 1, at 66-67; Dubois & Crouch, supra note 44,
at 30-31.
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numbered chapters. 75 Other writers alternate the pronouns
in no systematic pattern.76

Some writing experts, however, condemn such tech-
niques as artificial, confusing, and sometimes ridiculous. 77

Wydick, for example, jests that a writer who carelessly alter-
nates pronouns "may perform a sex change on somebody" in
the middle of a paragraph.78 Similarly, Mellinkoff rejects the
approach as "sexist madness." 79

Alternating pronouns randomly often leads to disas-
trous results. Some writers who purport to use random al-
ternation reveal unconsciously their own biases about the ref-
erents. Perhaps in a spasm of overcompensation, these writ-
ers use exclusively masculine pronouns for burglers, embez-
zlers, and liars and exclusively feminine pronouns for doc-
tors, lawyers, and judges.80 A writer who falls into this snare
will irretrievably divert the attention of the sociologist, who
will find the writer's behavior much more interesting than
the writer's argument.

Alternating pronouns in either a fixed or random pat-
tern may also attract the attention of the feminist, who will
probably pause to consider instances that either perpetuate or
overturn strong stereotypes. In addition, readers in all cate-
gories will be jarred if the pattern results in an impossible or
improbable combination such as "his hysterectomy" or "her
rape conviction." The device will strike the pessimist and the

75. See R. WEISBERG, WHEN LAWYERS WRITE xii (1987).
76. See White, To Learn and Teach: Lessons from Driefontein on

Lawyering and Power, 1988 WIS. L. REV. 699, 743 n.167.
77. See D. MELLINKOFF, supra note 1, at 50; R. WYDIcK, supra note 1, at 67.
78. R. WYDICK, supra note 1, at 67.
79. D. MELLINKOFF, supra note 1, at 50.
80. See Dubois & Crouch, supra note 44, at 31; see, e.g., Yudof, "Tea at the

Palaz of Hoon": The Human Voice in Legal Rules, 66 TExAS L. REV.
589, 596, 602, 603 (1987) (using a feminine pronoun for a lawyer and a
party to a contract but a masculine pronoun for a rapist and an embez-
zler).
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linguist as misguided; the stylist will recoil at its awkward-
ness. The strongest personal reaction, however, will be that
of the chauvinist, who will grimace at every other pronoun.

Feminize: Use the Feminine Pronoun Exclusively

Some writers, such as Joseph Williams, have adopted
the feminine generic pronoun. 8 ' In addition, several
American publishers, including legal publishers, now use
this form exclusively.8 2 The choice is, for some, a means of
settling the score for the long history of exclusive male usage.
Williams explains that he bases his choice on "the social
value of unqualified nonsexist language."8 3

Some critics, however, argue that the generic feminine
has the same flaws as the generic masculine.8 4 It excludes
an entire sex and fails to function generically.8 5 The lawyer
who uses it in persuasive writing may evoke numerous reac-
tions and distractions. The feminist may merely nod in pass-
ing at the lawyer's enlightened usage. But the feminist may
just as likely regard the device as a man's attempt to curry fa-
vor or a woman's weapon to exact retributive justice. The pes-
simist will consider it misdirected, and the linguist will con-
sider it contrived. Fearing sissification, the chauvinist will
stop reading.

81. See J. WiLuIAms, supra note 71, at 205.
82. - See B. GARNER, supra note 1, at 500; see, eg., Uviller, Seizure by

Gunshot: The Riddle of the Fleeing Felon, 14 N.Y.U. REV. L. & Soc.
CHANGE 705, 705 n.* (1986) (stating the publication's policy of using the
feminine generic pronoun).

83. J. WLLIAfS, supra note 71, at 205.
84. See C. MLLER & M. SwIFr, supra note 6, at 30; R.B. S'AlU, supra note 1,

at 34-35.
85. See C. MILLER & K. SWrFT, supra note 6, at 30; cf. supra notes 10-11 and

accompanying text.
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Innovate: Use a Neologism

Many language commentators have identified the need
for an epicene pronoun.8 6 Baron reports that "more than
eighty bisexual pronouns-little words such as ne, ter, thon,
heer, et, and ip-have been proposed since the eighteenth cen-
tury."87 Proponents of the various new pronouns tout their
creations as natural, unambiguous, easy to learn, easy to use,
and stylistically preferable to the awkward he or she.

The long history of failed attempts, however, suggests
that reformers "cannot legislate new words into existence."88

Many critics argue that the new words are phonetically and
visually awkward. Even if unopposed, however, these neolo-
gisms are doomed to failure because there is no mechanism
of prescriptive grammar.

Whereas a science fiction writer who uses a new epicene
pronoun may be regarded as imaginative and innovative, the
lawyer who uses it in formal legal writing will probably be
viewed as eccentric. All readers will, at least at first, react
consciously to the usage. In the linguist, particularly, a neol-
ogism may provoke strong criticism of its user. Turning their
attention from the lawyer's argument, the stylist and the
grammarian may also focus with interest on this new lin-
guistic development. The chauvinist will regard this device
as strong evidence that the lawyer is a disturbed, if not
deranged, feminist intent on causing serious harm to any-
thing masculine.

86. See, e.g., R. BACHE, VULGARISMS AND OTHER ERRORS OF SPEECH 78
(1869); H.W. FOWLER, supra note 64, at 404; R. RAtiSEY, THE ENGLISH
LANGUAGE AND ENGLISH GRAMMAR 322-23 (Haskell House 1968)
(1892).

87. D. BARON, supra note 26, at 190.
88. Id. at 215.
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Conclusion

Language abounds with latent traps that can dramati-
cally crush the persuasiveness of a legal writer. Poised to
snap on an unsuspecting lawyer, they require no interference
from the opposition. The bait in some traps consists of the
simple, easy-to-use generic masculine pronoun and its awk-
ward, ambiguous, and partisan alternatives. Avoiding these
snares requires skill in writing and sensitivity to the views of
readers.

No clear path from the labyrinth has emerged. The
most effective approach is to use a combination of methods:
substituting plural nouns for singular nouns, replacing pro-
nouns with nouns or articles, using passive voice occasion-
ally, and restructuring sentences to eliminate the generic
masculine. Negotiating the maze is always a challenge. If
the writer succeeds, readers are largely unaware that the
dangers even exist. Instead, their central focus remains on
the lawyer's argument. If the writer fails, however, the
minds of readers haphazardly stray to myriad diversions con-
cerning pronouns, language, sexism, and society.




